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JURICENTRIC RESTRICTIONS ON SECTION FIVE POWER 5
retreat from Katzenbach in terms that primarily focused on separation of powers. 20 In 1997 in City ofBoerne v. Flores, 21 the Court expressed its concern that Congress might use Section 5 legislation to arrogate to itself authority to redefine the substantive content of Section 1 guarantees. Boerne held that "judicial authority '22 to interpret Section 1 must be safeguarded from the encroachment of "legislation which alters the meaning" 23 of the Constitution, on the theory that such legislation "cannot be said to be enforcing the" 24 Constitution. Boerne accordingly required that Section 5 legislation be congruent and proportional to judicially ascertained rights. The Court explained that the test of congruence and proportionality would locate the point at which Section 5 legislation ceased to "remedy or prevent unconstitutional actions" and became instead "substantive in operation and effect." 25 This view of separation of powers allocates the task of constitutional interpretation exclusively to courts, attributing to Congress the subsidiary role of enforcing judicially articulated constitutional rights. Whereas the Court's earlier Section 5 decisions had understood separation of powers to warrant judicial deference in order to coordinate the constitutional judgments of two equal branches of the federal government, Boerne, by contrast, imagined separation of powers as requiring functional differentiation, so that the Court's legal expertise endowed it with exclusive authority to interpret the Constitution. Boerne advanced claims of expertise to justify limiting Congress's Section 5 power. It viewed the prospect of legislative encroachment on judicial prerogatives as more worrisome than the prospect of judicial encroachment on legislative prerogatives.
Yet Boerne also suggested that Congress ought to enjoy a fair degree of independent responsibility in implementing its Section 5 power. Although Boerne struck down the Religious Freedom Restoration Act ("RFRA"), 26 it nevertheless emphasized the "broad terms" 27 of Section 5 power and stressed the "deference" 28 and 20. Underlying the Court's growing antagonism to Section 5 power lie two distinct values: federalism and separation of powers. We have discussed the value of federalism elsewhere, and we will not dwell upon it here. See Post & Siegel, supra note 15, at 486-513.
21. 521 U.S. 507 (1997). 25. Id. at 519-20. "RFRA is so out of proportion to a supposed remedial or preventive object that it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior. It appears, instead, to attempt a substantive change in constitutional protections." Id. at 532. For a discussion of the Boerne test, see Evan H. Caminker, "Appropriate" Means-Ends Constraints on Section 5 Powers, 53 STAN. L. REv. 1127 L. REv. (2001 .
26. 107 Stat. 1488 (1993) (codified at 42 U.S.C. §2000bb-4) (ruled unconstitutional 1997).
27. Boerne, 521 U.S. at 517. Boerne stressed that "Legislation which deters or remedies constitutional violations can fall within the sweep of Congress' enforcement power even if in the process it prohibits conduct which is not itself unconstitutional and intrudes into 'legislative spheres of autonomy previously reserved to the States."' Id. at 518 (quoting Fitzpatrick v. Bitzer, 427 U.S. 445,455 (1976) ).
28. Id. at 536.
"due regard" 29 that were owed to congressional enactments. Boerne acknowledged that it has "been clear from the early days of the Republic" that " [w] hen Congress acts within its sphere of power and responsibilities, it has not just the right but the duty to make its own informed judgment on the meaning and force of the Constitution." 3 0
Boerne was thus "a transitional case," 3 ' because it both asserted a new form of control over Section 5 power and simultaneously accorded "due regard" to Congress's legislative judgment about the form and substance of that power. Boerne went out of 32 its way to approve earlier relevant precedents, like City of Rome v. United States, Oregon v. Mitchell, 3 South Carolina v. Katzenbach, 34 and even aspects of Katzenbach v. Morgan, 35 in which the Court had interpreted "the sweep of Congress's enforcement power" under the Reconstruction Amendments to extend considerably beyond the bounds of what a court might find to violate these Amendments. 36 Garrett, like Boerne, restricts the scope of Section 5 power. It is explicitly concerned with protecting "the long-settled principle that it is the responsibility of this Court, not Congress, to define the substance of constitutional guarantees."
37 Garrett erodes the distinction between legislative and judicial enforcement of Section 1 by adding a new two-part evidentiary requirement to Section 5 jurisprudence.
3 " First, Garrett requires that "the scope of the constitutional right at issue" be specified "with some precision."
39 Second, Garrett requires that Congress adduce evidence that this right has been systematically violated. Garrett holds that Congress could have enacted Title I pursuant to Section 5 only if Congress had "identified a history and pattern of 29. Id. at 531. 62 (2000) , the Court deliberately stressed the notion that legislative and judicial enforcement of Section 1 could differ, holding that:
30.
Congress' § 5 power is not confined to the enactment of legislation that merely parrots the precise wording of the Fourteenth Amendment. Rather, Congress' power 'to enforce' the Amendment includes the authority both to remedy and to deter violation of rights guaranteed thereunder by prohibiting a somewhat broader swath of conduct, including that which is not itself forbidden by the Amendment's text. Id. at 81 (citations omitted). Kimel used the concept of "reasonably prophylactic legislation," id. at 88, which probably derived from Justice Powell's dissent in City of Rome v. United States, 446 U.S. 156, 202 (1980) (Powell, J., dissenting) , to explain how the Court could retain exclusive control over constitutional meaning while at the same time authorize Congress to employ its Section 5 power to create rights which the Court was itself unwilling to enforce under Section 1.
37. Bd, of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356, 365 (2001) . 38 . But see infra note 41.
39. Garrett, 531 U.S. at 365.
[Vol. 78:1 unconstitutional employment discrimination by the States against the disabled., 40 This requirement must be satisfied before the congruence and proportionality test of Boerne can be applied.
Garrett interprets each stage of its test to mean that Congress must define constitutional rights and assemble evidence of their violation in virtually the same manner as would a court. The Garrett test thus imposes threshold conditions that sharply diminish the distinction between legislative and judicial enforcement of Section 1, which the Court so carefully preserved in both Katzenbach and Boerne. 4 ' Garrett essentially requires that Congress act like a court before it has constitutional authority to act like a legislature. This misplaced requirement creates an unjustifiable impediment to the exercise of Section 5 power. Congress cannot, and should not, define rights, or prove their violation, in the same manner as would a court.
The difficulty is visible in the way that the Court applies the first stage of the Garrett test. Garrett views Title I of the ADA as a statute that enforces the right to equal protection of the law. But Garrett defines this right as the standard that a litigant would have to satisfy in order to prevail in a lawsuit alleging a violation of the Equal Protection Clause. Garrett observes that in constitutional litigation, classifications based upon disability are subject to rational basis review, which means that courts will find such classifications constitutional so long as "there is a rational relationship between the disparity of treatment and some legitimate governmental purpose. 42 
40.
Id. at 368. 4 1. Garrett suggests, without elaborating, that Congress might enact prophylactic legislation of the sort discussed in Kimel once it has met these threshold evidentiary conditions. Garrett, 531 U.S. at 365:
Congress is not limited to mere legislative repetition of this Court's constitutional jurisprudence. "Rather, Congress' power 'to enforce' the Amendment includes the authority both to remedy and to deter violation of rights guaranteed thereunder by prohibiting a somewhat broader swath of conduct, including that which is not itself forbidden by the Amendment's text," quoting Kimel, 528 U.S. at 81.
42. Garrett, 531 U.S. at 367. In articulating its understanding of rational basis review, the Court implies that classifications that can be justified by "some legitimate governmental purpose" are constitutional even if they are motivated by "negative attitudes" or other "biases."
Id. The Court thus suggests that Section 5 power would have to be justified by more than a congressional finding of animus against the disabled; the power could only be sustained if Congress were to find that the disabled were treated with pervasive irrationality. Two Justices of Garrett's five member majority, however, appear to cast doubt on this suggestion. Justices Kennedy and O'Connor write separately to stress the gravity of any finding that the States in their official capacities, the States as governmental entities, must be held in violation of the Constitution on the assumption that they embody the misconceived or malicious perceptions of some of their citizens. It is a most serious charge to say a State has engaged in a pattern or practice designed to deny its citizens the equal protection of the laws, particularly where the accusation is based not on hostility but instead on the failure to act or the omission to remedy. ... The failure of a State to revise policies now seen as incorrect under a new understanding of proper policy does not always constitute the purposeful and intentional action required to make out a violation of the Equal Protection Clause. ... If the States had been transgressing the Fourteenth Amendment by their mistreatment or lack of concern for those with impairments, one would have This definition of the right makes little sense when applied to Congress. Rational basis review has always been explained as "a paradigm offudicial restraint, '4 3 because it reflects the principle that courts should be "very reluctant.., in our federal system and with our respect for the separation of powers, to closely scrutinize legislative choices." 44 Rational basis review expresses the appropriate level of deference that unelected judges should display to the democratically informed judgments of a legislature, and it thus has no logical relevance to Congress itself. Garrett inappropriately transforms the definition of a right that a court should use in analyzing claims of disability discrimination under the Equal Protection Clause into a framework for analyzing the scope of Congress's power to enforce the Equal Protection Clause. 45 The more or less unconscious conflation of the substance of Section 1 rights with the distinct institutional context of adjudication was vividly on display during the oral argument of Garrett, when the Court pressed plaintiffs' attorney Michael Gottesman concerning the nature of the constitutional violations which Congress sought to remedy by Title I: MR. GOTTESMAN: ... As the Government's brief shows, there was an enormous volume of State discrimination across wide sectors, really everywhere, which is not surprising if you accept the premise that there are pervasive, widely held prevalent views that stigmatize and disadvantage persons with disabilities. MR. GOTTESMAN: Correct. Congress had two-three kinds of evidence. Number 1, it had individual incidents, and it had them in substantial number.
QUESTION: By people who were acting for the State? expected to find in decisions of the courts of the States and also the courts of the United States extensive litigation and discussion of the constitutional violations. This confirming judicial documentation does not exist. Id. at 375-76 (Kennedy, J., concurring) (citation omitted). This passage suggests that Title I could have been enacted pursuant to Section 5 were Congress to have found "hostility" or "the purposeful or intentional action required to make out a violation of the Equal Protection Clause." Id. at 375; see also Romer v. Evans, 517 U.S. 620, 634 (1996) (Equal Protection Clause inhibits laws born out of animosity). Although Justices Kennedy and O'Connor may differ with the Chief Justice over the definition of the rights guaranteed by the Equal Protection Clause, they are nevertheless wholly in accord with the majority opinion that Section 5 power must be predicated upon violations of Section 1 that would be enforceable by courts. 43. FCC v. Beach Communications, Inc., 508 U.S. 307, 314 (1993) by Gottesman the state may nevertheless have had perfectly rational reasons for acting adversely to a disabled person. It queries how Congress could have ruled out the possibility of such reasons, because Congress had heard testimony from only one witness representing only "one side" to the alleged wrongdoing. Implicit throughout the Court's questioning is the yardstick of whether the plaintiff could "have gone to a court of competent jurisdiction and established an equal protection violation.
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The fundamental difficulty of conceiving the relevant right in this way is that Congress cannot conduct minitrials, with full adversary hearings, as would "a court of competent jurisdiction., 49 Congress does not possess the procedures or the time to delve into the circumstances of particular cases so as to characterize them in their full factual complexity. Instead Congress surveys the state of the nation by conducting hearings in order to make broad judgments about social trends and problems.
50
In enacting the ADA, for example, Congress explicitly found that "the continuing existence of unfair and unnecessary discrimination and prejudice denies people with disabilities the opportunity to compete on an equal basis." 5 ' This finding is a generalization about how disabled persons are treated in this society. It is a generalization that, within the framework of legislative fact finding, seems to capture the essence of what the Court itself has several times announced is the thrust of the right to equal protection of the law, which is to secure "every person within the State's jurisdiction against intentional and arbitrary discrimination." 52 The Court has itself 48. Garrett transcript, supra note 46, at *37. 49. Id. Yet the Court, when reviewing examples of discrimination against the disabled adduced in the legislative record, cannot resist remarking that "[w]hether they were irrational under our decision in Cleburne is more debatable, particularly when the incident is described out of context." Garrett, 531 U.S. at 370 (emphasis added). The Court even implies that to reach a definitive conclusion "each incident" would have to be subject to a "fuller examination." Id. Cf Fullilove v. Klutznick, 448 U.S. 448, 506 (1980) (Powell, J., concurring) ("Although the discriminatory activities were not identified with the exactitude expected in judicial or administrative adjudication, it must be remembered that 'Congress may paint with a much broader brush than may this Court.... ' Oregon v. Mitchell, 400 U.S. 112, 284 (1970) (Stewart, J., concurring in part and dissenting in part)").
50. On the contrast between legislative and judicial fact finding, see Garrett, 531 U.S. at 379-80 (Breyer, J., dissenting) ("[A] legislature is not a court of law. And Congress, unlike courts, must, and does, routinely draw general conclusions.").
51. 42 U.S.C. § 12,101(a)(9). Congress also found that individuals with disabilities are a discrete and insular minority who have been faced with restrictions and limitations, subjected to a history of purposeful unequal treatment, and relegated to a position of political powerlessness in our society, based on characteristics that are beyond the control of such individuals and resulting from stereotypic assumptions not truly indicative of the individual ability of such individuals to participate in, and contribute to, society. Id. § 12,101(a)(7).
52. Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000 ) (quoting Sioux City Bridge Co. v. Dakota County, 260 U.S. 441, 445 (1923 ). Garrett announces that States are not required by the Fourteenth Amendment to make special accommodations for the disabled, so long as their actions toward such individuals are rational. They could quite hardheadedly-and perhaps hardheartedly-hold to job-qualification requirements which do not make allowance for the disabled. If special accommodations for the disabled are to be required, they have to come [Vol. 78:1 instructed us that treatment "born of animosity toward the class of persons affected" violates this right. 53 Yet Garrett disregards Congress's finding that prejudice pervasively harms disabled persons, because the finding is not in the form that a court would employ in holding that the Equal Protection right of a particular plaintiff has been violated. Because the Court conceives constitutional rights from a judicial rather than a legislative standpoint, it applies the second stage of the Garrett test in a way that imposes impractical and dysfunctional evidentiary requirements on congressional lawmaking. 54 The second stage of the Garrett test asks whether Congress has assembled evidence demonstrating that a constitutional right has been systematically violated; Garrett thus seeks to determine whether "Congress did in fact identify a pattern of irrational state discrimination in employment against the disabled." 55 At the outset we note that this evidentiary requirement represents a remarkable repudiation of the Court's position in Boerne. The Court in Boerne had observed that Congress's Section 5 power should not ordinarily be determined by a review of legislative history, because judicial deference, in most cases, is based not on the state of the legislative record Congress compiles but 'on due regard for the decision of the body constitutionally appointed to decide.' As a general matter, it is for Congress to determine the method by which it will reach a decision.
56
Garrett abandons any pretence to such deference. 57 It holds that the existence of from positive law and not through the Equal Protection Clause. Garrett, 531 U.S. at 367-68. This passage confuses the simple failure to provide "special accommodations for the disabled" with the reasons for that failure. States may fail to "make allowance for the disabled" because of hardhearted economic calculations, or they may fail to make such allowances because of "prejudice." Congress found that such failures, as a general matter, were infected with "prejudice" and "purposeful unequal treatment." See supra note 5 1. At least six Justices would appear to conclude that such failures would implicate the right to equal protection of the law. See supra note 42.
53. Romer v. Evans, 517 U.S. 620, 634 (1996) were an accusation, and as if states subject to its regulation were defendants in a lawsuit. Justice Kennedy makes this analogy explicit in his concurring opinion, noting that " [i] t is a most serious charge to say a State has engaged in a pattern or practice designed to deny its citizens the equal protection of the laws.... ,65 Garrett's refusal to consider discrimination by local governments as relevant evidence of discrimination by state governments draws credibility from the principle that defendants "charged" in a court of law should be convicted based upon evidence of their own misbehavior, not upon evidence of the misconduct of others.
It is fundamentally misguided, however, to imagine that Section 5 legislation accuses states as though they were defendants in a lawsuit. Courts retrospectively assign blame and impose punishment on individual parties. Courts therefore exclude evidence that might tend to encourage judgments of guilt on the basis of improper inferences concerning propensity or association. But when Congress exercises its Section 5 power, it is not acting to "charge" or accuse particular states. If Congress finds that there is a constitutional problem worthy of legislative remedy, no particular state is stigmatized as if it were a defendant in a legal action.
There is therefore no reason to confine Congress to the artificially stringent rules of evidentiary relevance that would be appropriate for a court making judgments about individual liability. 66 If Congress finds that prejudice is pervasively present in the treatment of the disabled by official institutions subject to Section 1 of the Fourteenth Amendment, Congress ought to be able to infer that prejudice is also pervasive in the treatment of the disabled by state institutions possessing Eleventh Amendment immunity. This inference would be acceptable to any rational policymaker, and for this reason it ought also to be sufficient to sustain the enactment of Section 5 legislation. 67 which it embodies are necessarily limited by the enforcement provisions of § 5 of the Fourteenth Amendment. In that section Congress is expressly granted authority to enforce "by appropriate legislation" the substantive provisions of the Fourteenth Amendment, which themselves embody significant limitations on state authority. When Congress acts pursuant to § 5, not only is it exercising legislative authority that is plenary within the terms of the constitutional grant, it is exercising that authority under one section of a constitutional Amendment whose other sections by their own terms embody limitations on state authority. We think that Congress may, in determining what is "appropriate legislation" for the purpose of enforcing the provisions of the Fourteenth Amendment, provide for private suits against States or state officials which are constitutionally impermissible in other contexts. Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976) What we find most "telling" about this holding, however, is the implicit assumption that Congress can exercise its Section 5 power only on the basis of the same kind of concrete and specific evidence of illegal conduct that a court is required to assemble in reaching a judgment about the liability of parties. If a court wishes to issue a broad remedy, like a structural injunction, it must aggregate incidents of illegal conduct to justify the conclusion that there is a pattern or practice of such illegal behavior. Because courts allocate blame and punishment, they are careful not to impose remedies without evidence of particular wrongdoing, whether in the singular or in the aggregate. Garrett applies the second stage of its test to prohibit Congress from enacting Section 5 legislation unless it also can aggregate specific examples of wrongdoing.
The kind of evidence the Court requires Congress to gather before exercising its Section 5 power reflects a misunderstanding of the function of legislation. Congress enacts Section 5 legislation in order to vindicate public understandings about the nation's needs and obligations under the Fourteenth Amendment, not to single out wrongdoers for blame or punishment. In determining whether there are recurring social interactions that warrant legislation that would enforce the provisions of the Amendment, Congress can consult evidence of a sort that could not support judicial findings that individual defendants have violated the Constitution. 70 Garrett simply ignores these legislative forms of evidence. Garrett's notion of pertinent evidence excludes sub silentio the most common forms of congressional fact finding. It does so on the unstated premise that judicially cognizable forms of evidence are prerequisite for the exercise of Section 5 power. Yet the Court would not require Congress in the exercise of its commerce power to adopt such juricentric rules of evidence. Congress can ban asbestos or margarine from interstate commerce without first compiling a record that consists of an aggregation of discrete instances of wrongdoing or harm.
One reason that Congress is not generally subject to a requirement analogous to the second stage of the Garrett test is because congressional fact finding varies in important respects from judicial fact finding. It is essential that judicial fact finding be impartial and disinterested. When looking for guidance in policymaking, Congress may hold hearings in which partisan conflict sharpens legislative fact finding in ways roughly similar to the adversary system, but the analogy is at best imperfect. Congress commonly holds hearings to generate and consolidate the political will to respond to public problems and conflicts. 3, pp. 45, 50 (1990) to action; they have political functions that are without judicial analogy. These functions would be undermined were Congress required to transform legislative hearings into disinterested judicial inquiries, much less into trials that issue indictments.
That is why the juridical model underlying the second stage of the Garrett test, which seems to require Congress to assemble evidence that might be used to convict states of violations of the Fourteenth Amendment, is fundamentally misplaced. States charged like prisoners in the dock would be unlikely to welcome the ADA or to participate willingly and wholeheartedly in its enforcement. 76 Legislative hearings ought not to stimulate adversaries; their primary purpose is to inspire new forms of collective commitment. Even if a prerequisite of Section 5 power is a pattern of constitutional violations, the evidence necessary to establish such a pattern should not be the same as the evidence necessary to expose institutions to the serious threat of litigation. Any such requirement would only deter the forms of voluntary and collective action required for legislative enforcement of constitutional rights."
The evidentiary requirements imposed by Garrett are anomalous. They are hostile to ordinary forms of congressional fact finding, dismissive of the evidence Congress in fact gathered, and quick to demand new, resource-intensive, and counterproductive forms of inquiry. It is exceedingly unusual for the Court to impose such requirements upon Congress, as Justice Powell noted in his concurring opinion in Fullilove v. Klutznick, 8 which flatly rejected the contention that a Section 5 statute was unconstitutional because its "legislative history" failed to contain adequate "congressional findings of statutory or constitutional violations":
Congress is not an adjudicatory body called upon to resolve specific disputes between competing adversaries. Its constitutional role is to be representative rather than impartial, to make policy rather than to apply settled principles of law. The petitioners' contention that this Court should treat the debates on § 103(0(2) as the complete "record" of congressional decisionmaking underlying that statute is essentially a plea that we treat Congress as if it were a lower federal court. But Congress is not expected to act as though it were duty bound to find facts and make conclusions of law. The creation of national rules for the governance of our society simply does not entail the same concept of recordmaking that is appropriate to a judicial or administrative proceeding. Congress has no The imposition of a requirement that public employers make findings that they have engaged in illegal discrimination before they engage in affirmative action programs would severely undermine public employers' incentive to meet voluntarily their civil rights obligations. This result would clearly be at odds with this Court's and Congress' consistent emphasis on "the value of voluntary efforts to further the objectives of the law." Such results cannot, in my view, be justified by reference to the incremental value a contemporaneous findings requirement would have as an evidentiary safeguard. (quoting Regents of Univ. of Calif. v. Bakke, 438 U.S. 265, 364 (1978) (opinion of Brennan, White, Marshall, and Blackmun, JJ.) (citations omitted)).
448 U.S. 448 (1980).
[Vol. 78:1 responsibility to confine its vision to the facts and evidence adduced by particular parties. Instead, its special attribute as a legislative body lies in its broader mission to investigate and consider all facts and opinions that may be relevant to the resolution of an issue .... Acceptance of petitioner's argument would force Congress to make specific factual findings within respect to each legislative action. Such a requirement would mark an unprecedented imposition of adjudicatory procedures upon a co-ordinate branch of Government. Neither the Constitution nor our democratic tradition warrants such a constraint on the legislative process.
7 9
Why then does Garrett impose such atypically stringent restrictions on the constitutional deliberations of a co-ordinate branch of government? We suggest that it is in large measure because the Court perceives Congress's exercise of Section 5 power as potentially endangering the Court's prerogative to declare constitutional meaning. When Congress enacts legislation designed to "enforce" the provisions of Section 1 of the Fourteenth Amendment, and when this legislation is predicated on institutional perspectives that differ from the Court's own practices, the Court fears that Congress may be interpreting Section 1 in a way that differs from the Court's precedents. The Court appears to find the possibility of such interpretation intolerable. Garrett thus frames its evidentiary requirements in terms of the need to prevent Congress from rewriting "the Fourteenth Amendment law laid down by this Court in Cleburne."
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The ultimate reductio of this approach is that Congress can legislate pursuant to Section 5 only to remedy violations that courts have already condemned. Justice Kennedy, at least, may have indicated some willingness to embrace this reductio as the logical terminus of Garrett's reasoning. In a concurring opinion joined by Justice O'Connor, Kennedy writes that:
If the States had been transgressing the Fourteenth Amendment by their mistreatment or lack of concern for those with impairments, one would have expected to find in decisions of the courts of the States and also the courts of the United States extensive litigation and discussion of the constitutional violations. This confirming judicial documentation does not exist. only that it does not sustain Garrett's vision of the juricentric Constitution, which holds that courts, and only courts, have the right to interpret the Constitution. Garrett exemplifies, but does not defend, the juricentric Constitution. The closest we possess to an explanation of this view is a passage from Boerne, which initiated the contemporary Court's assault on congressional Section 5 power:
If Congress could define its own powers by altering the Fourteenth Amendment's meaning, no longer would the Constitution be "superior paramount law, unchangeable by ordinary means." It would be "on a level with ordinary legislative acts, and, like other acts,.. . alterable when the legislature shall please to alter it." Marbury v. Madison, 1 Cranch, at 177, 2 L.Ed. 60. Under this approach, it is difficult to conceive of a principle that would limit congressional power. Shifting legislative majorities could change the Constitution and effectively circumvent the difficult and detailed amendment process contained in Article V.
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The passage depicts the Constitution as having a fixed and "paramount" meaning that persists in history. " [O] rdinary" law is "alterable," but the Constitution stands "unchangeable." This image is comforting in its familiarity. The notion that the Constitution was written "to endure for all times" 84 is certainly a common trope for expressing our understanding of the Constitution as fundamental law. But Boerne gives this familiar understanding of the Constitution a new edge, mobilizing it as a reason for attacking Section 5 legislation when such legislation deviates from standards that a court would use to enforce Section 1 of the Fourteenth Amendment. Boerne suggests that Congress, by reason of its institutional differences from the Court, lacks the integrity needed to speak for a Constitution that must endure as fundamental and enduring law. Unless carefully monitored by a court, "[s]hifting legislative majorities [will] change the Constitution and effectively circumvent the difficult and detailed amendment process contained in Article V." Congress will 83. Boerne, 521 U.S. at 529. We note, parenthetically, that this passage assumes that the Fourteenth Amendment has a singular and universal meaning, although the Court has itself suggested more than once that the significance of constitutional provisions might vary depending upon whether they are enforced by courts or by the Congress. See, e.g., Garrett, 531 U.S. REv. 1212 REv. (1978 . As Garrett so vividly illustrates, this assumption of invariant meaning is a major conceptual underpinning of the juricentric Constitution. It was persuasively attacked by Justice Breyer in his dissent in Garrett, when he reasoned that the Court's appeal to rational basis review essentially applied "a rule designed to restrict courts as if it restricted Congress' legislative power," and when he observed that there was "simply no reason to require Congress . . .to adopt rules or presumptions that reflect a court's institutional limitations." Garrett, 531 U.S. at 384-85 (Breyer, J., dissenting). We have discussed the assumption of singular Constitutional meaning elsewhere, however, and we will not repeat ourselves here. [Vol. 78:1 violate the Constitution as "superior paramount law, unchangeable by ordinary means" and reduce it to "ordinary legislative acts.., alterable when the legislature shall please to alter it."
Although the Court has elsewhere observed that Congress and the Court might enforce the Constitution differently for wholly benign reasons, as for example, because legislatures and courts possess distinct institutional structures and resources as well as distinct forms of democratic legitimacy, 85 Boerne imagines the distinction between legislative and adjudicative enforcement as the potential site of corruption or infidelity. This is because Boerne imagines the Constitution as the kind of law that courts respect, but that legislatures often violate. Legislatures, as Boerne understands them, are political bodies constituted to satisfy preferences without regard for principle. As such, they lack the institutional discipline and commitment necessary to respect the Constitution. If allowed to legislate about constitutional matters without strict judicial oversight, Congress will degrade and contaminate the Constitution with politics. Only courts possess the institutional competence and integrity to proclaim the stable legal understandings that comprise the Constitution as "superior, paramount law."
Boerne thus justifies strict review of Section 5 legislation upon the basis of a particular understanding of the relationship between law and politics in the American constitutional tradition. Because it assumes that law consists ofprinciples that must be insulated from the ordinary tug and haul of politics, and because it understands the Constitution as a form of fundamental law,.Boerne concludes that courts must protect the Constitution from the corruption of politics. Courts, in other words, must protect the Constitution from the people.
Although this is a common way of conceiving the relationship between law and politics in the American constitutional tradition, it is certainly not the only way. Woodrow Wilson, for example, appealed to an equally entrenched but radically different understanding when he claimed that "the Constitution of the United States is not a mere lawyers' document: it is a vehicle of life, and its spirit is always the spirit of the age." 86 Wilson summons a vision of the Constitution that is proudly political. He invokes the Constitution as the moving spirit of the nation's deepest ideals and values.
The Constitution is what "We the People" have collectively made and what we aspire to make in the future. Because it symbolizes "our whole experience" as "a nation," 87 the Constitution reflects the highest forms of collective life that we can achieve through politics. 88 Wilson thus reverses the valence of the law/politics distinction. He represents politics as primary and generative, while depicting law as derivative and potentially repressive. Legal reason can suffocate the Constitution if it fails to grasp the social understandings vital to the formulation and application of constitutional ideals.
This view of the relationship between law and politics is at least as familiar as the juricentric imagery advanced in Boerne. It is striking that the two perspectives are almost diametrically opposed. firm and enduring, and it condemns politics as labile and fickle, perennially threatening to violate the principles of legal reason. The Constitution described by Wilson, in contrast, imagines politics as a constructive medium of democratic selfdetermination, and it consigns law to the domain of deracinated and technical reason, perennially threatening to throttle the vital impulses of democratic self-government. It is remarkable that our constitutional traditions should contain with apparently equal conviction two such opposite images of the relationship between law and politics.
The tension between these two images suggests the volatility of the law/politics distinction in our constitutional culture. We are capable of prizing law by denigrating politics, or of prizing politics by denigrating law, but we rarely imagine law and politics as respectfully coexisting, as they often do. In fact, when we privilege law over politics, or politics over law, we are testifying to the primacy of different values that give defining shape to our constitutional tradition.
When we prize law over politics, we signify our dedication to the Constitution as embodying the rule of law, which encompasses and sustains our conception of individual rights and liberties. Our commitment to the rule of law requires courts to impose constitutional limits on majoritarian politics so as to preserve the very values on which democratic life is premised.
89 But when we prize politics over law, we celebrate the Constitution as the framework of our self-governance. We do not imagine the Constitution as a limit on democratic will, but instead as its deepest expression.
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We signify our belief, as Franklin Roosevelt emphasized, that "the flag and the Constitution... stand for democracy not tyranny; for freedom, not subjection." 9 ' Although there are surely significant tensions between the rule of law and democratic self-determination, 92 it is clear that each is an indispensable element of our constitutional tradition. The ideals are in fact deeply interdependent. The value of selfdetermination requires the rule of law so that popular will does not slide into fascism and so that politics remains true to the values that animate democracy itself. 93 The value of the rule of law, on the other hand, must be responsive to political selfdetermination if it is to retain legitimacy in a democratic state. That is why we have decreed that our judges are to be nominated and approved by the representative branches of government, rather than serving as a technically expert, self-perpetuating elite. Charles Black would sometimes ask his students why Lincoln did not respond to the South's secession by petitioning the Supreme Court for an injunction against the South's blatantly illegal conduct. The point of the question was to encourage an appreciation of how the rule of law implicitly depends upon antecedent political 89. As Andrew Jackson once wrote to his nephew, "all the rights secured to the citizens under the constitution [are] worth nothing, and a mere buble [sic] , except guaranteed to them by an independent and virtuous Judiciary." Letter from Andrew Jackson to Andrew Jackson Donelson, (July 5, 1822) The juricentric Constitution of Garrett represents the opposite danger from Dickerson. By insisting that Congress can exercise its Section 5 power only if it comports itself like a court, Garrett vindicates the value of the rule of law in ways that threaten the value of self-determination. Although constitutional theory is quick to apprehend and theorize the circumstances in which politics depends upon the rule of law, it is much slower to recognize the many ways in which the rule of law is itself dependent upon forms of democratic self-governance.
The root of this asymmetry is the instinctive conviction that we best secure the rule of law by insulating legal decisionmaking from political influence. This conviction is manifest in the passage from Boerne that we just analyzed. 98 The Court depicts Article V as the single legitimate point of contact between the legal Constitution and the value of self-governance. The Court describes the Constitution as responsive to political culture only during those rare moments when "the difficult and detailed amendment process contained in Article V" 99 is mobilized to authorize changes in the Constitution's text. On this view, the arduous procedures of Article V serve two distinct functions. They allow the Constitution to become responsive to political will, and they simultaneously protect the legal explication of the Constitution from the contamination of everyday politics.
This account of Article V captures certain truths about our constitutional tradition. The authority of the Constitution does in part derive from its democratic ratification, and we do expect the Court to interpret the ratified Constitution as a form of law that is not reducible to simple politics. 1° Finley Peter Dunne notwithstanding, the decisions of"th' supreme coort" do not merely follow "th' iliction returns,"'' nor should they. The authority of the Court depends upon its claim to declare law, and that authority could not long persist were the Court continuously to issue opinions that participants in the legal profession or members of the public did not accept as within the margins of the "legal." Justices thus regard "a decision without principled justification" as "no judicial act at all." ' 1 02 Court had misinterpreted the Free Exercise Clause, but she specifically stated that "if I agreed with the Court's [free exercise] standard in Smith, I would join the opinion" and conclude that Congress lacked power under Section 5 to enact RFRA. Boerne, 521 U.S. at 545 (O'Connor, J., dissenting). Justice Souter dissented on the ground that the constitutionality of RFRA could not be decided without a full reconsideration of the Court's free exercise jurisprudence. Id. at 565-66 (Souter, J., dissenting). Justice Breyer joined the parts of O'Connor's dissenting opinion that addressed the interpretation of the Free Exercise Clause, but explicitly refused to reach the question of Section 5 power. Id. at 566 (Breyer, J., dissenting). Of course it is also relevant to the relative unanimity of Boerne that the case could be understood as setting forth a conception of Congress's Section 5 power that, when compared to Garrett, was relatively generous. [Vol. 78:1 But if it is true that courts properly struggle to distinguish constitutional interpretation from everyday politics, it does not follow that the practice of constitutional interpretation can or should be divorced from the political culture of the nation. To the contrary, the evolving political understandings of the nation shape constitutional law through many pathways outside the formal procedures of Article V, 103 and this has significant normative consequences for the Court's practice of constitutional interpretation.
Seen from the external standpoint of history or political science, the Constitution is a cultural artifact firmly anchored in the political perspectives of its time. Legal historians find that constitutional interpretation evolves to reflect changes in American political culture.'04 Political scientists find that Justices interpret the Constitution to advance perfectly ordinary political agendas. The question, therefore, is how the law itself assumes political dimensions, a question that carries important normative implications for constitutional adjudication.
We begin with the observation that the Constitution is a very special kind of law. Debates about its meaning transcend the formal confines of the legal system. Americans form convictions about constitutional meaning that have roots in constitutional history and memory, and yet that also evolve in response to claims that citizens and judges make upon one another in the present. Arguments about the nature of the Constitution serve as a medium in which Americans, both in government and in mobilized social movements, debate questions of national identity and purpose. Because the Court frequently speaks in the midst of wide ranging disagreements about the Constitution as a symbol of our national commitments, its decisions nourish some political perspectives and disadvantage others. Sometimes the Court backs a position that will emerge historically triumphant. In Brown v. Board of Education,"°f or example, the Court encouraged and consolidated an important transformation in the nation's political culture. Sometimes, however, the Court backs a losing position. In its persistent support of labor injunctions,"' for example, the Court lagged behind fundamental changes in the nation's understanding of industrial democracy. When interpreting the Constitution, therefore, the Court is in constant dialogue with ambient political culture. If this dialogue breaks down because the Court insists upon pressing a controversial view of the Constitution that is seriously at odds with the political views of most Americans, a crisis is sure to materialize, as it did during the time of the New Deal.
We do not mean to suggest that the Court's constitutional interpretations must at any given point in time reflect an actually existing democratic mandate. The Court can and often does embrace an understanding of the Constitution it believes to be legally correct, even if it breaks with conventional political views. But we do assert that when the Court's interpretations provoke sufficient opposition, either because they repudiate the evolving constitutional vision of the nation (as in the New Deal crisis), or because they seek to transform the constitutional vision of the nation (as in Brown), they can in the long run survive only if they generate adequate democratic support. Once the Court's critics effectively mobilize to resist the enforcement of controversial decisions or to undermine them through new appointments, those who approve the decisions must organize to defend and entrench them. This is a point that we can easily miss when we are in the grip of the vision of the Constitution as entirely and exclusively law. Courts, for example, sometimes imagine that judicial legitimacy depends entirely upon fidelity to accepted norms of legal practice. But this self-accounting is at best partial. In the depths of the New Deal crisis Roosevelt did not attack conservative members of the Court for failing to be good lawyers. He attacked them for attempting to supplant the "layman's charter" of the Constitution with a technical and lifeless "lawyer's contract." ' 1 4 "[Flor one hundred and fifty years we have had an unending struggle between those who would preserve this original broad concept of the Constitution as a layman's instrument of government and those who would shrivel the Constitution into a lawyer's contract."" 5 Roosevelt went so far as to suggest that the legitimacy of the Court rested primarily upon its fidelity to the mobilized political will of the nation.' 1 6
The truth, however, lies somewhere in between. Americans have traditionally understood their Constitution both as a lawyer's contract and as a layman's charter. When the Court interprets the Constitution, therefore, it must negotiate a complex set of expectations. As the Court has emphasized, its capacity to pronounce constitutional law depends upon public perception that it is acting as a court that is primarily faithful to the law. The Court risks repudiation if the public comes to believe that the Court is acting in a merely political fashion. But, at the same time, the Court's capacity to pronounce constitutional law very much depends upon the Court giving an account of the Constitution that the public can accept as its own. The Court risks repudiation if the public comes to believe that the Court's pronouncements are autocratic or despotic. The public is most prepared to submit to the constraints of the Constitution when such constraints rest on normative claims the public finds sufficiently persuasive that the experience of constraint remains an experience of self-government. The Court, in short, must render interpretations of the Constitution that are ultimately responsive to the nation's political values, yet that remain recognizably law.'" concerning the meaning of the Constitution. See also Robert A. Dahl, Decision-Making in a Democracy: The Supreme Court as a National Policy-Maker, 6 J. PUB. L. 279, 285-91 (1957) .
113. See, e.g., Balkin & Levinson, supra note 103, at 1068 ("Partisan entrenchment through presidential appointments to the judiciary is the best account of how the meaning of the Constitution changes over time through Article III interpretation rather than through Article V amendment.").
114 The Court thus occupies a curiously doubled position in American life. Its authority is simultaneously legal and political. Nothing better illustrates the dual character of the Court's authority than the history of Roosevelt's Court packing plan. During the Depression, Americans were not persuaded by the Court's reiterated expression of constitutional limits on the power of the national government; they overwhelmingly returned Roosevelt to office on a legislative platform in deep conflict with the Court's constitutional vision. Yet Americans simultaneously opposed Roosevelt's plan to "pack" the Court. They wanted a Court that was both responsive to the political culture of the nation and sufficiently autonomous to pronounce constitutional law without becoming the mere mouthpiece of the political branches of government.1 1 8
The juricentric Constitution advanced in Garrett emphasizes the legal dimensions of constitutional interpretation while repressing its political character. Garrett imagines the Constitution as "in its nature the sort of 'law' that is the business of the courts-an enactment that has a fixed meaning ascertainable through the usual devices familiar to those learned in the law."" 9 Because Garrett imagines the Constitution as the kind of law that speaks only to courts, it concludes that only courts can interpret the Constitution. Garrett thus fundamentally misapprehends the social relationships that actually endow the Court's constitutional pronouncements with authority. It understands constitutional interpretation simply on the model of an edict or decree. It assumes that judicial interpretations carry authority just because they are legal judgments issued by institutions designated to declare the law.
(2001) ("[T]
he work of constitutional judges must have both 'legal' and 'social' legitimacy.").
118. It is worth noting, also, that at no point did Roosevelt attack the Constitution itself. Instead he asked that "the American people.., give their fealty to the Constitution itself and not to its misinterpreters." PuB. PAPERS, supra note 88, at 367 (emphasis in original). For a recent discussion of the New Deal conflict that explores how the public valued both judicial responsiveness and judicial independence, see Barry S. Nothing in the text of the Constitution confers upon the courts the power to inquire into, rather than passively assume, the constitutionality of federal statutes. That power is, however, reasonably implicit because, as Marshall said in Marbury v. Madison, (1) "[i]t is emphatically the province and duty of the judicial department to say what the law is," (2) "[i]f two laws conflict with each other, the courts must decide on the operation of each," and (3) "the constitution is to be considered, in court, as a paramount law." Central to that analysis, it seems to me, is the perception that the Constitution, though it has an effect superior to other laws, is in its nature the sort of "law" that is the business of the courts-an enactment that has a fixed meaning ascertainable through the usual devices familiar to those learned in the law. If the Constitution were not that sort of a "law," but a novel invitation to apply current societal values, what reason would there be to believe that the invitation was addressed to the courts rather than to the legislature? One simply cannot say, regarding that sort of novel enactment, that "[i]t is emphatically the province and duty of the judicial department" to determine its content. Quite to the contrary, the legislature would seem a much more appropriate expositor of social values, and its determination that a statute is compatible with the Constitution should, as in England, prevail.
The Constitution, however, does not live in our society as mere ukase. Disputes about the Constitution often raise deep questions of social meaning and collective identity that are not of a kind that a democratic society settles autocratically. The legitimacy of the Constitution thus importantly depends upon its meaning remaining in an ongoing dialogue with the popular will. Recent scholarly defenders of the juricentric Constitution have overlooked this essential point. 1 20 They fail to recognize that although constitutional law may be useful for settling disputes, the Constitution itself is not reducible to this function.
Because the Constitution possesses this dual nature, part political and part legal, the Court's efforts at constitutional interpretation must also summon a double authority. Judicial interpretations of the Constitution are always vulnerable to attack as the mere decrees of nonelected judges, as a form of potential "tyranny and usurpation," 12 ' the more so as judicial constitutional interpretations define themselves in opposition to the "ordinary" politics that manifest democratic accountability. The Court has typically sought to avoid such attacks by anchoring its constitutional interpretations within the political culture of the nation.1 22 Establishing such connections, while simultaneously preserving the Court's claim to be declaring law, is a major dimension of what Brandeis once described as the "statesmanship" of constitutional law. 123. Melvin I. Urofsky, editor, "The Brandeis-Frankfurter Conversations," 1985 S. CT. REV. 299, 314. Even the conservative William Howard Taft agreed with the need for such statesmanship. "I do not minimize at all the importance of having Judges of learning in the law on the Supreme Bench," he wrote to George Sutherland, but the functions performed by us are of such a peculiar character that something in addition is much needed to round out a man for service upon that Bench, and that is a sense of proportion derived from a knowledge of how Government is carried on, and how higher politics are conducted in the State. A Supreme Judge must needs keep abreast of the actual situation in the country so as to understand all the phases of important issues which arise, with a view to the proper application of the Constitution, which is a political instrument in a way, to new conditions. 124. ALEXANDER M. BICKEL, THE SUPREME COURT AND THE IDEA OF PROGRESS 91 (1978) .
[Vol. 78:1 of constitutional meaning become fully law only when they are taken up by the public:
[T]o say that the Supreme Court lays down the law of the land is to state the ultimate result, following upon a complex series of events, in some cases, and in others it is a form of speech only. The effectiveness of the judgment universalized depends upon consent and administration.
The Court is often incapable of generating the necessary consent by itself, and it does not command the resources of administration.1
25
Once we appreciate the dual character ofjudicial authority, the Court's relationship with the representative branches of government acquires special significance, as Bickel well appreciated. The representative branches of government have traditionally played an important role in shaping our constitutional order, 126 and not merely in matters concerning the economy or foreign affairs, where judicial authority is generally thought to be weakest. It is this democratic dimension of our constitutional tradition that Garrett would repress. The difference may be partly a function of the different disciplinary homes of those who pursued the two strands.") 127. Challenging the Court's assertion that it has exclusive authority to interpret the Constitution, Larry Kramer has observed, there is "a world of difference" between allowing the Court to have "the last word" in a particular constitutional controversy, and granting the Court authority to pronounce "the only word" about the Constitution's meaning. Larry D. Kramer, Foreword: We the Court, 115 HARV. L. REV. 5, 13 (2001) (emphasis in original). Kramer identifies this difference as that "between judicial supremacy and judicial sovereignty." Id.
Kramer offers a wide-ranging history of the doctrinal arrangements that have accommodated the twin ideals ofjudicial supremacy and popular constitutionalism, observing, "[w]e may choose to accept judicial supremacy ....
But it does not follow either that the Court must wield its authority over every question or that, when it does, the Court can dismiss or too quickly supplant the views of other, more democratic institutions." Id.
review for Section 5 legislation that seeks to prevent Congress from expressing the independent constitutional perspective of a democratically elected legislature. Because the Court now views any variance between legislative and adjudicative enforcement of the Fourteenth Amendment as suspect, it effectively approaches every exercise of Section 5 power as an incipient constitutional violation. The Court has invalidated civil rights legislation at a rate that seems designed to intimidate Congress in the exercise of its Section 5 power. In so doing, the Court is deliberately suppressing a vibrant constitutional conversation between Congress and the Court that has persisted throughout the second half of the twentieth century.
III
Garrett advances its vision of the juricentric Constitution as though it were logically compelled by Marbury, as though it were the necessary foundation ofjudicial review itself. But this is simply incorrect. The Court has never enjoyed an exclusive prerogative to interpret the Constitution, 128 and in fact throughout its history the Court has itself employed diverse means to encourage the participation of the representative branches of government in the formation of constitutional meaning. It has had to depend upon the political support of the popular branches even to realize its core mission of articulating and protecting constitutional rights. The authority to interpret the Constitution is shared by multiple institutions and actors within our political system, and tends to flow among them over time rather than remain fixed in a stable hierarchical or segmented distribution. The question is less whether we should have extrajudicial constitutional interpretation, than how we should evaluate it and how various constitutional interpreters should relate to one another as they engage in their common task .... Once we recognize that extrajudicial constitutional interpretation can co-exist with judicial review, then the normative case for and against extrajudicial constitutional interpretation primarily goes to the question of how much deference the judiciary should show to other political actors in formulating doctrine and evaluating the constitutionality of legislation and how much deference nonjudicial actors should show the judiciary in articulating constitutional understandings and taking political actions. 129. 347 U.S. 483 (1954) . 130. See BICKEL, supra note 124, at 92 (" [E] ven now the effectiveness of Brown as law largely depends on the will and the resources that are brought to its administration, and these are in the control, not of the Court, but of the political institutions in the states and in Washington.").
[Vol. 78:1
"[t]he courts acting alone have failed."''
3 Brown had to be taken up by a broad-based social movement and enforced by the executive and legislative branches before its legal values could become a living constitutional reality. Acting alone, the Court had neither the legitimacy nor authority to transform popular constitutional understandings that were rooted in an entrenched system of racial apartheid.'
32
The Court understood from the very beginning that these understandings could not be reformed by mere judicial decree. That is why in Brown itself the Court had asked for briefing on the question of whether "future Congresses might, in the exercise of their power under Section 5 of the Amendment, abolish" school segregation, even if "neither the Congress submitting nor the States in ratifying the Fourteenth Amendment understood that compliance with it would require the immediate abolition of segregation in public schools."' ' 33 In so doing "the Justices acknowledged among themselves that, in pragmatic terms at least, nothing would follow from the Brown decision unless support voluntarily came from the President and Congress.' 34 The Justices understood that entrenching the constitutional vision of Brown required the kind of political mobilization that altered the nation's sense of itself.
Archibald Cox was thus exactly right to remark that "the principle of Brown v. Board of Education became more firmly law after its incorporation into the Civil Rights Act of 1964."'1 35 Although our legal system invests Supreme Court decisions with finality, the Court'sjudgments cannot be incorporated into the constitutional selfconception of the country until they are taken up by citizens outside the courts. The democratic authority of Brown derived not only from the Court's fidelity to acts of Article V lawmaking that occurred in the Nineteenth century, but also from acts of social mobilization and congressional enforcement that occurred in the Twentieth century.' 36 Judicial decrees alone do not create the living reality of constitutional norms, as the juricentric Constitution would encourage us to believe.
If the participation of the popular branches may be necessary for legitimating and entrenching the Court's considered constitutional judgments, such participation can also be an important resource for the Court's own deliberations about how to interpret the Constitution. This point can perhaps most plainly be seen in the development of sex discrimination law under Section 1 of the Fourteenth Amendment. This law derived Court's jurisprudence of sex discrimination illustrates how the Court's constitutional interpretations can draw strength and legitimacy from a dialogic relationship to contemporary political culture.' 3 8
If we closely examine exactly how the Court came to find discrimination on the basis of sex to be constitutionally suspect, we find that by the time that a plurality of the Court was first prepared to advance the notion that classifications based upon sex might receive elevated scrutiny in 1973 in Frontiero v. Richardson,' 39 Congress had been prohibiting sex discrimination for over nine years and an active social movement had mobilized to secure vigorous enforcement of federal law. 40 In the Equal Employment Opportunity Act of 1972, Congress used Section 5 power to apply Title VII's prohibition of sex discrimination in employment to states, 141 reasoning that "[d]iscrimination against women is no less serious than other forms of prohibited employment practices and is to be accorded the same degree of social concern given to any type of unlawful discrimination."'
142
Congress thus regarded sex discrimination as a serious constitutional problem at a time when the Court was still using rational basis review to scrutinize sex-based classifications.1 43 Eventually the Court incorporated this congressional understanding into its own legal interpretation of the Fourteenth Amendment. The plurality opinion in Frontiero was prepared generously and candidly to acknowledge the influence of Congress's independent understandings of the nature of "invidious" discrimination:
We might also note that, over the past decade, Congress has itself manifested an increasing sensitivity to sex-based classification. In Tit. VII of the Civil Rights Act of 1964, for example, Congress expressly declared that no employer, labor union, or other organization subject to the provisions of the Act shall discriminate against any individual on the basis of "race, color, religion, sex, or national origin." Similarly, the Equal Pay Act of 1963 provides that no employer.. . "shall 137. For discussion, see Post & Siegel, supra note 15, at 513-22. 138. See, e.g., Ruth Bader Ginsburg, Speaking in a Judicial Voice, 67 N.Y.U. L. REv. 1185 , 1198 (1992 ("[Jludges play an interdependent part in our democracy. They do not alone shape legal doctrine but.., they participate in a dialogue with other organs of government, and with the people as well.").
139. 411 U.S. 677 (1973). 140. The National Organization of Women (NOW) was founded during this period in order to pressure the federal government into enforcing the law against sex discrimination in employment that had been included in the Civil Rights Act of 1964. On the founding and early development ofNOW, see Jo FREEMAN, THE POLITICS OF WOMEN'S LIBERATION 71-102 (1975) ; CYNTHIA HARRISON, ON ACCOUNT OF SEX: THE POLITICS OF WOMEN'S ISSUES, 1945 -1968 , at 192-209 (1988 . No. 92-415, at 7-8 (1971 Frontiero viewed differences in congressional and judicial responses to sex discrimination as an opportunity for education, not as evidence of insubordination. Had the Court been committed to the juricentric Constitution in the 1970s, it would have attempted to silence Congress rather than to learn from it. Just as Garrett proscribes Congress's efforts to extend to states the disability provisions of Title I of the ADA, so the Court would have prevented Congress from extending to states the sex discrimination provisions of Title VII.
The contrast between Frontiero and Garrett could not be clearer. Not only does Garrett ignore the constitutional views of nonjudicial actors, it strives to suppress them as potentially threatening to the Court's own monopoly on constitutional interpretation. Garrett assumes that upholding Section 5 legislation that differs from Section 1 case law would "allow Congress to rewrite the Fourteenth Amendment law laid down by this Court."' ' 45 For this reason, Garrett aggressively prohibits Congress from addressing questions of constitutional meaning except in the guise of "a lower court." 1 46 But when Congress was developing its understanding of the constitutional dimensions of sex discrimination in the 1960s and 1970s, it was not proceeding as a "lower court." It was proceeding as a political body attentive to the American people's evolving understanding of their own constitutional ideals. The Court, in turn, welcomed Congress's active engagement with constitutional questions. In an era when the Court was beginning to interpret the Constitution to prohibit race-and sex-based state action, the Court was acutely aware of the many ways that the project of understanding and implementing constitutional commitments required for its fulfillment the participation and support of the political branches of government.
Today we have forgotten these aspects of our civil rights tradition. In fact most popular and professional accounts of the Second Reconstruction recall the project of dismantling Jim Crow as the heroic work of the Court courageously confronting 48 These simplified, courtcentered accounts efface the crucial role played by social movements and the representative branches of government in challenging segregation and advancing new forms of equality; they also ignore the many ways in which the Court itself encouraged and relied upon popular participation in the project of entrenching new understandings of the Equal Protection Clause. We have somehow suppressed these crucial collaborative relationships, and instead enshrined the Court as the primary author of the modem civil rights tradition. If the juricentric Constitution invoked in cases from Boerne to Garrett has any credibility at all, it is by reason of this romantic narrative of the Court's heroic and lonely role in defending civil rights at Little Rock. The juricentric Constitution perversely, craftily, brilliantly turns this narrative into a basis for attacking the Congress's role in enacting civil rights legislation.
This narrative, however, fundamentally misrepresents the facts of the matter. The very Court that famously and vigorously defended judicial prerogatives in Cooper was also the Court that in Katzenbach v. Morgan 149 confidently invited Congress to engage in processes of constitutional interpretation. In Katzenbach the Court stressed that "correctly viewed, § 5 is a positive grant of legislative power authorizing Congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of the Fourteenth Amendment."' 50 Cooper and Katzenbach were decided by virtually the same Court and at virtually the same time. Evidently the Warren Court saw nothing contradictory in simultaneously upholding the rule of law and deferring to Congress's Section 5 authority. Although at times the Court insisted that the judiciary have the last word about constitutional meaning, at other times it encouraged vigorous congressional participation in the formation of constitutional culture. Notwithstanding its pronouncements in Cooper, the Court never imagined that the Constitution spoke only to judges.
The Court was in fact so intent upon mobilizing the support of the popular branches of government that it repeatedly crafted holdings that endowed Congress with wide latitude to express its own constitutional understandings, in the full knowledge that [Vol. 78:1 these understandings would differ from the standards that the Court was prepared itself to enforce in litigation. The Court brought this commitment to bear not only in its interpretation of the enforcement clause of the Thirteenth Amendment, 51 but also in its construction of Section 5 of the Fourteenth Amendment:
A construction of § 5 that would require a judicial determination that the enforcement of the state law precluded by Congress violated the Amendment, as a condition of sustaining the congressional enactment, would depreciate both congressional resourcefulness and congressional responsibility for implementing the Amendment. It would confine the legislative power in this context to the insignificant role of abrogating only those state laws that the judicial branch was prepared to adjudge unconstitutional, or of merely informing the judgment of the judiciary by particularizing the "majestic generalities" of § I of the Amendment. In the era between Katzenbach and Boerne, the Court fashioned its Section 5 jurisprudence so as to promote a dialogue with Congress about the meaning of the Constitution. The Court encouraged this dialogue through a variety of doctrinal techniques that authorized Congress to enact Section 5 legislation, while exempting the Court from the obligation of incorporating congressional understandings of the Constitution into its own interpretations of Section 1. These techniques often rendered ambiguous the exact relationship between Section 5 legislation and the Court's own views of Section 1, thereby recognizing the distinct constitutional roles of Congress and the Court in ways that respected the autonomy of each. Katzenbach v. Morgan was in this regard paradigmatic.
Katzenbach employed the familiar practice of judicial deference for new and creative jurisprudential ends. In Katzenbach, the Court announced for the first time that it would defer to Congress's power to enact legislation pursuant to Section 5. This deference had the effect of authorizing a variety of distinct possible relationships among the Court, Congress, and the Constitution. Because legislation differs from adjudication, every Section 5 statute will vary in some respect or another from the Court's Section 1 decisions. These variations can arise for many different reasons. Variations may occur because Congress has made an independent judgment about the constitutional meaning of Section 1 in the course of exercising its power to enforce the Fourteenth Amendment. 53 Or variations may simply reflect Congress's earnest effort 15 1. The Court decided a series of cases that led inexorably to the conclusion that "Congress, through its enforcement power under Section Two of the Thirteenth Amendment is empowered, to control conduct that does not come close to violating Section One directly." United States v. Nelson, 277 F.3d 164, 185 (2d Cir. 2002 to interpret the Court's own decisions and apply the constitutional principles they announce to different practical contexts.' 54 Or variations may have nothing to do with questions of interpretation, and instead merely reflect the fact that legislative and adjudicative enforcement of the Fourteenth Amendment diverge by reason of the discrete fact-finding capacities or remedial power' 55 of the two institutions, so that Section 5 statutes can assume the distinctive character of "prophylactic legislation" designed "to remedy and to deter violation of rights" otherwise articulated by the Court. 56 Whether these various relationships among Congress, the Court and the Constitution are more or less acceptable depends on one's view of separation of powers.
Katzenbach applied to Section 5 power the same standards of deference that the post-New Deal Court has applied to every other grant of congressional authority. Just as the Court's deference to Commerce Clause legislation reflected "a strong presumption of constitutionality,"' 58 so Katzenbach's deference to Section 5 legislation expressed the presumption that such statutes were a valid exercise of Congress's constitutional power to enforce the Fourteenth Amendment. 59 The ultimate effect of Sup. CT. IN CONFERENCE, supra note 150, at 828. This understanding of Section 5 is similar to the position that Justice White implied in his opinion for the Court in City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439-42 (1985) :
The Equal Protection Clause of the Fourteenth Amendment commands that no State shall "deny to any person within its jurisdiction the equal protection of its laws," which is essentially a direction that all persons similarly situated should be treated alike.... Section 5 of the Amendment empowers Congress to enforce this mandate, but absent controlling congressional direction, the courts have themselves devised standards for determining the validity of state legislation or other official action that is challenged as denying equal protection. The general rule is that legislation is presumed to be valid and will be sustained if the classification drawn by the statute is rationally related to a legitimate state interest.... White also strongly hinted at this position in his opinion for the Court in Washington v. Davis, 426 U.S. 229 (1976) . For a discussion, see Post & Siegel, supra note 15, 154. This was in essence Gottesman's argument to the Court in Garrett. See supra text accompanying notes 46-48. 155. See, e.g., Fullilove v. Klutznick, 448 U.S. 448, 483 (1980) (Burger, C.J.) ("It is fundamental that in no organ of government, state or federal, does there repose a more comprehensive remedial power than in the Congress, expressly charged by the Constitution with competence and authority to enforce equal protection guarantees.").
156. Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 81, 88 (2000) . Garrett still purports to authorize such prophylactic and remedial legislation. See supra note 41.
157. On the concept of a "spectrum of deference to the political branches' interpretation of the Constitution," see Rachel E. This Court does and should accord a strong presumption of constitutionality to Acts of Congress. This is not a mere polite gesture. It is a deference due to deliberate judgment by constitutional majorities of the two Houses of Congress that an Act is within their delegated power or is necessary and proper to execution of that power. 159. From this perspective, it is clear that Garrett's refusal to defer to Section 5 legislation, [Vol. 78:1 such deference, however, was to relieve the Court of the obligation of determining exactly why this Section 5 legislation differed from the Court's own interpretations of Section 1. By deferring to Congress's judgment, the Court could decide cases without ever reaching the merits of Congress's precise view of the Fourteenth Amendment. Katzenbach deference thus rendered it impossible to know in any given case whether the Court had approved a Section 5 statute because the Court believed Congress had accurately apprehended Section 1 rights as the Court was prepared to enforce them in Section 1 adjudication.
Katzenbach blurred the relationship between statutory and constitutional standards, turning analytic imprecision to constructive institutional ends. By rendering ambiguous the relationship between Section 5 legislation and Section 1 case law, the Court encouraged Congress to exercise its power to enact Section 5 legislation and yet also reserved its own authority to utter the last word about the meaning of Section 1 of the Fourteenth Amendment.
The Court appears to have cultivated this same ambiguity by a variety of distinct methods. Its treatment of the Civil Rights Act of 1964160 is exemplary. Although Congress insisted that it possessed authority under Section 5 to enact the statute,' 6 1 the Court repeatedly refused to address the constitutionality of Congress's claim to this power.'62 The Court nevertheless readily and unselfconsciously deployed constitutional standards to interpret the statutory requirements of Title VII, 63 and it approved the wholesale extension of Title VII to the states as "an appropriate method of enforcing the Fourteenth Amendment" under Section 5.16 For decades the Court has consigned the precise status of the antidiscrimination standards contained in the Civil Rights Act see supra text accompanying notes 56-58, reflects the exactly opposite presumption. Garrett seems to assume that Section 5 legislation is somehow suspect because it is potentially unfaithful to the Court's view of the Constitution. By requiring Congress meticulously to account for variances between legislative and adjudicative enforcement of the Fourteenth Amendment, Garrett treats every exercise of Section 5 power as though it were an illicit effort by Congress to wrest interpretive authority away from the Court. Judicial review conducted on these premises chills rather than stimulates conversation between Congress and the Court about the constitutional principles underlying the nation's civil rights commitments, and so creates interbranch relations that are diametrically opposite to those fostered by Katzenbach. During the period between Brown and Boerne, Congress responded to the Court's encouragement by using its Section 5 power to enact civil rights statutes that transformed the enforcement ofantidiscrimination norms into a major responsibility of the national government. 165 The Court, in turn, systematically refused to clarify the status of this legislation,' 66 reserving the question on so many occasions that its decisionmaking appears to have been deliberate. For ease of nomenclature, we can call this apparent policy of maintaining ambiguity about the constitutional status of statutory norms the "Katzenbach approach."
The Katzenbach approach served important constitutional purposes. We have already identified two such functions. First, legislative and judicial understandings of Section 1 will differ insofar as Congress and the Court possess distinct institutional competencies, resources, and forms of democratic responsiveness. The Katzenbach approach allowed for play in the joints 167 by authorizing institutionally differentiated enforcement of the Fourteenth Amendment without committing the Court to any precise theory of the distinction between legislative and judicial enforcement of constitutional rights.
Second, the Katzenbach approach invited congressional participation in the development of constitutional understandings. Constitutional culture has evolved in ways that benefit not only from Congress's unique legislative competencies, but also from Congress's political responsiveness. Under the Katzenbach approach, the Court could authorize Congress to test possible meanings of the Equal Protection Clause, [Vol. 78:1 which the Court was then able to evaluate before articulating its own Section 1 jurisprudence.16 8 Sometimes, as in the case of sex discrimination, the Court responded by incorporating congressional meanings into its own Section 1 standards. And sometimes, as in the case of the disparate impact methodology of Title VII, the Court distinguished constitutional from statutory standards on the ground that "the calculus of effects... is a legislative and not ajudicial responsibility.', 169 The Court could thus respond as it wished to Congress's understanding of constitutional values. By allowing each branch to exercise its role in enforcing the Constitution without unduly constraining the other, the Katzenbach approach permitted the Constitution as law, and the Constitution as the repository of the nation's deepest political commitments, to maintain a constructive if uneasy coexistence.
It is not clear that even the Katzenbach Court itself fully appreciated the profound implications of its own doctrinal method. In Katzenbach Harlan famously charged that if Congress were given the discretion to use its Section 5 power in a way that effectively defined "the substantive scope of the" Fourteenth Amendment, Congress could also "exercise its § 5 'discretion' by enacting statutes so as in effect to dilute equal protection and due process decisions of this Court."' ' 70 Harlan feared that if
Congress were authorized to interpret the Constitution, it might constrain and preempt judicial protections for constitutional rights. The Court responded to Harlan by advancing what later became known as the "ratchet" argument:'
Contrary to the suggestion of the dissent... § 5 does not grant Congress power to exercise discretion in the other direction and to enact "statutes so as in effect to dilute equal protection and due process decisions of this Court. We emphasize that Congress' power under § 5 is limited to adopting measures to enforce the guarantees of the Amendment; § 5 grants Congress no power to restrict, abrogate, or dilute these guarantees.
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The ratchet argument was almost instantly controversial, because in situations of conflicting rights it is hard to distinguish expanding a right from diluting it, and because it is baffling why a power to define a right can be effective in only one "direction." In retrospect, it is clear that Harlan's challenge was premised on the assumption that a legitimate exercise of Section 5 power would bind judicial interpretations of Section 1. The very structure of "deference" created by Katzenbach, however, undercuts this assumption, because it obscures the constitutional basis for upholding Section 5 168. Just as federalism is sometimes defended because it creates laboratories for "novel social and economic experiments without risk to the rest of the country," New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting), so the Katzenbach approach permitted Congress to "experiment" with possible meanings of Section 1 without risk to the Court's own Section I jurisprudence. to the explicit acknowledgement that the nature of constitutional rights could vary depending upon whether they were enforced by Congress or by the judiciary,1 76 the Court effectively decoupled Section 5 power from judicial interpretations of Section 1. Congress accepted the authority attributed to it by the Court by enacting legislation that sought to vindicate constitutional ideals of liberty and equality. This is the institutional background that produced the ADA. The ADA was based upon a "vast legislative record" that included "13 congressional hearings" and the report of a "special task force" that "held hearings in every State, attended by more than 30,000 people, including thousands who had experienced discrimination first hand." 77 This record served to educate Congress and the nation about the "prejudice," the "stereotypic assumptions," and the "purposeful unequal treatment" faced by persons with disabilities.
78 It served to mobilize the political will to address these injustices. In signing the ADA President Bush was moved to characterize the legislation as "the full flowering of our democratic principles" that gives "clear 173. The notion of institutionally differentiated enforcement of Section 1 was in 1966 quite new and unassimilated. In Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964) , for example, Justices Douglas and Goldberg had each written concurring opinions assuming that Section 5 power and judicial enforcement of Section 1 were tightly coupled. See id. at 280 (Douglas, J., concurring); id. at 376-77 (Goldberg, J., concurring). The debates over the 1964 Civil Rights Act were conducted on a similar assumption. See Post & Siegel, supra note 15, at 497. Justice Black's dissent in Bell v. Maryland, 378 U.S. 226 (1964) , is an early example of a Justice prepared to recognize and accept a conceptual distinction between congressional statutes enacted pursuant to Section 5 and judicial enforcement of Section 1. Id. at 342-43 (Black, J. dissenting). For a discussion of the Court's rapid assimilation of this idea, (7), (9) (2000).
[Vol. 78:1 expression to our most basic ideals of freedom and equality."' 7 9
The Katzenbach approach authorized Congress to conclude that these ideals were so precious and so threatened as to merit legislation based upon Section 5 power. At the same time, however, the Katzenbach approach left the Court entirely free to wrestle with its own ambivalence about the constitutional status of disabled persons, as reflected in its roughly contemporaneous opinion in City of Cleburne v. Cleburne Living Center, 80 which simultaneously announced a rational basis standard of review and engaged in elevated scrutiny.
8 ' After Katzenbach the Court might have upheld the ADA by simply deferring to Congress's judgment that the statute was needed to redress constitutional injuries under Section 5. Even after Boerne, moreover, the Court could have upheld the ADA by independently concluding that extensive congressional fact finding had demonstrated that the ADA was a congruent and proportional way of preventing or deterring the harms of invidious discrimination which the Court itself had deemed unconstitutional.
8 2 But in Garrett the Court repudiated these various methods of decoupling Section 5 legislation from judicial enforcement of Section 1. Instead it has advanced a test that effectively requires evidence ofjudicially redressible violations of Section 1 before Congress can exercise its Section 5 power.
By tightly binding the exercise of Section 5 power to judicial enforcement of Section 1, Garrett effectively undercuts the many civil rights statutes which Congress has enacted in response to the Court's own invitation in Katzenbach.
18 3 Garrett disavows the Court's responsibility for encouraging this legislation. What is lost in such circumstances is precisely Congress's historical capacity to mediate between the constitutional understandings of the judiciary and those of the nation. The ambiguity created by the Katzenbach approach had allowed the contradictory and often tensionfilled relationship between political self-determination and the rule of law to persist without either perspective stifling the other. By eliminating this ambiguity and requiring Congress to speak only in the voice of a court, Garrett is attempting to disable an important mechanism by which the nation maintains democratic dialogue with its judicially enforced Constitution. This is an historical development of enormous significance.
How, then, can Congress respond to this assault? Of course Congress can draft and redraft legislation in an effort to respond to the shifting and ever more exacting standards of the Court's evolving Section 5 jurisprudence. 84 It would no doubt be wise for Congress to make efforts in this direction. It can attempt to find the factual predicates required by Garrett, or it can sidestep Section 5 altogether and utilize its powers under the Spending Clause or what remains of its commerce power. The question, however, is whether it is sufficient for Congress merely to respond in this fashion.
We suggest that it is not. The Court's recent jurisprudence puts directly in issue the roles that Congress and the Court can play in enforcing the Constitution. It is this question that Congress must self-consciously address. The Court claims authority to interpret the Constitution, and, so long as we have a functioning legal system that merits respect, such authority must be granted. But because the Constitution also lives as the political heritage of the entire nation, the Court's claim to exclusive interpretive authority has implications that far transcend the professional boundaries of the legal system. Although the Court may claim authority to speak for the Constitution, that authority does not exist merely by decree. It must be earned by articulating a vision of the Constitution that the nation is prepared to accept.
Seeking to overturn entrenched practices of the American constitutional tradition, Garrett explicitly denies that Congress plays any role in articulating constitutional understandings. It is to this core challenge-advanced by the Court with increasing stridency in case after case since Boerne-that Congress must respond. The four dissenting Justices in the Court's Section 5 cases are struggling, ever more cogently, to summon a vision of the constitutional regime the majority is now engaged in dismantling. But the dissenting Justices can only do so much. Congress itself must begin systematically to answer the Court's claims.
Yet for Congress to speak back to the Court is no simple matter. At present, Congress seems disengaged and possibly confused. 85 Although the Court's constitutional claims are far-reaching and highly significant, the Court has, with the exception of Boerne, invalidated only carefully selected and narrow bits of legislation. The Court speaks loudly, but strikes narrowly. Many on the Hill have no special commitment to the provisions of the ADA or the Violence Against Women Act 86 or the ADEA' 8 7 invalidated in recent cases; some may even think the nation better off without the particular provisions invalidated by the Court. No doubt also the very ambiguities of the Katzenbach regime have left members of Congress confused about their proper responsibility as interpreters of constitutional meaning. Given the persistently uncertain status of the many civil rights statutes enacted in the decades after Brown, Congress, like the legal academy, may well be struggling to make sense of the deep questions of constitutional role and structure at stake in the Court's recent decisions. For decades now, Congress has been legislating to secure Americans protection against discrimination, bringing to bear on this question the nation's evolving judgments and experiences concerning the meaning of rationality and fairness. 89 Congress can draw on these decades of institutional experience to defend the distinctive ways in which legislatures make judgments about the meaning of invidious discrimination. Congress has enacted numerous federal civil rights statutes pursuant to Section 5 through which the nation now fundamentally defines itself. These statutes address such diverse concerns as voting, employment, housing, education, and violence. As Congress reviews this extraordinary history, it can begin to recover a sense of the myriad ways in which Congress itself has in the past vindicated constitutional values.
In deploying its Section 5 authority to protect civil rights, Congress was acting on a mandate that the American people have not yet retracted. We do not understand the Court's new vision of separation of powers to rest on any equivalent mandate. The juricentric Constitution of Garrett stands on quite different footing than the Court's federalism jurisprudence. The past few Republican presidents have in part campaigned on the need to resurrect respect for the values of federalism.
90 But no presidential candidate has campaigned on the need to curtail congressional authority to interpret the Constitution, much less on the need to circumscribe the power of the federal government to combat discrimination. Both the ADA and RFRA were in fact highly popular bipartisan statutes.' 9 ' Ultimately the Court's aggressive new vision of the juricentric Constitution will be tested in the crucible of public understanding. The Court may assert that it possesses the exclusive prerogative to interpret the Constitution, but in the final analysis it shares that authority with the American people. A constitutional crisis would surely result were the Court to insist on pushing its new vision of separation of powers to impose (1990) . And even if we might be tempted now to dismiss the ADA as merely a "liberal" statute, toward which a conservative Court might naturally express hostility, RFRA, which the Court struck down in Boerne, was a statute that generated and continues to generate strong support from both the left and the right. See Conkle, supra note 94, at 88-89; Religious Freedom Bill Wins Quick Passage, 49 CONG. Q. ALMANAC, 315 (1993) ; Bonnie I. Robin-Vegeer, Disposing of categorical restrictions on Congress that directly and fundamentally challenge popular convictions concerning the necessary scope of national power. In the absence of such a crisis, however, popular resistance to the slow and nearly imperceptible erosion of congressional authority will depend upon congressional leadership. If Congress wishes to reclaim its prerogatives as an equal and coordinate branch of the federal government, it must counter the Court's claims of exclusive authority with a public and persuasive defense of Congress's historical role in the creation of constitutional meaning. It must act to protect the Constitution for the people.
